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	PRAXIS US Two Party Software Escrow Agreement 
	



















	PRAXIS Technology Escrow, LLC
	
	Attn: Contracts Administration

	Escrow Agent (“PRAXIS”)
	
	Mail Contact (“Authorized Person”)

	295 West Crossville Road
	
	(800) 213 9802 or (770) 450 1202

	Address Line 1
	
	Telephone

	Suite 640
	
	

	Address Line 2
	
	Fax

	Roswell, GA 30075
	
	support@praxisescrow.com

	City, State, Zip 
	
	E-mail

	USA
	
	Georgia

	Country
	
	State of Incorporation




	
	
	

	Depositor Company Name (“Depositor”)
	
	Mail Contact (“Authorized Person”)

	
	
	

	Address Line 1
	
	Telephone

	
	
	

	Address Line 2
	
	Fax

	
	
	

	City, State, Zip 
	
	E-mail

	
	
	

	Country
	
	State of Incorporation







THIS AGREEMENT, effective upon the signature of all parties hereto, is between Depositor and PRAXIS. Depositor and PRAXIS may be referred to herein individually as “Party” or collectively as “Parties”.

WHEREAS Depositor and Beneficiary have entered or shall enter into a Software License Agreement(s) (”License Agreement”), pursuant to which Depositor has, among other things, granted or shall grant a non-exclusive license to a client or clients (collectively referred to as “Beneficiary”) with respect to certain software (“Software”). Further, Depositor has established this Agreement to provide Beneficiary conditional access to the escrow deposit materials (“Deposit Materials”) including, but not limited to, the Source Code and any revisions, corrections, enhancements, upgrades, updates, modifications, new releases, supplements or other changes thereto, a comprehensive description of the build environment, hardware requirements, build instructions, a comprehensive list of software tools required and other components and instructions necessary for a reasonably skilled software engineer to compile and maintain the Software in accordance with the License Agreement.

WHEREAS Depositor has established this agreement to potentially meet multiple escrow requirements as required by license agreements. As such, multiple Beneficiaries may be enrolled hereto pursuant to Section 4 Beneficiaries hereto.

WHEREAS it is the policy of Depositor not to disclose to its customers the Deposit Materials, except as provided herein.

WHEREAS upon the occurrence of certain events (“Release Conditions”) described in Paragraph 9 hereof, any Beneficiary then currently enrolled as a Beneficiary hereto shall be able to request release of the Deposit Materials from PRAXIS for the purposes described herein. Accordingly, Depositor agrees to deliver the Deposit Materials to PRAXIS upon the terms and conditions described below.

WHEREAS the parties hereto intend this Agreement to be considered as supplementary to said License Agreement, pursuant to Title 11 United States [Bankruptcy) Code, Section 365{n). 

NOW THEREFORE, in consideration of the mutual covenants exchanged herein and for other valuable consideration, the adequacy and receipt of which are hereby acknowledged, Depositor, Beneficiary and PRAXIS hereby agree as follows:


Appointment, Representations and Warrants of PRAXIS - Depositor and Beneficiary hereby appoint PRAXIS, and PRAXIS agrees to hold the Deposit Materials as defined herein in accordance with the terms and conditions of this Agreement. 

Other than being a party to this Agreement, PRAXIS is an independent contractor in respect to the Depositor and Beneficiary and is not an affiliated, associated or related entity to Depositor or Beneficiary. PRAXIS has the right and capacity to enter into this Agreement and fully perform all of its obligations and provide the services hereunder;

PRAXIS shall not disclose to any third party or make use of the Deposit Materials without the express written approval of Depositor and Beneficiary; 

PRAXIS shall take such steps as are reasonably necessary and desirable to protect the confidentiality of the Deposit Materials and prevent the unauthorized disclosure thereof, including, without limitation, storing the Deposit Materials in such a way to preserve the confidentiality of the Deposit Materials and restrict disclosure of and access to the Deposit Materials. 

PRAXIS agrees to conduct its business in professional fashion consistent with or in excess of industry best practices.  Throughout the term of this agreement PRAXIS shall:

Keep the Deposit Materials in physical or electronic environments designed specifically for the protection and preservation of magnetic and / or electronic media; and

Duplicate and / or transport the Deposit Materials only as required to meet obligations herein:

Upon written request of Depositor; or

As needed to facilitate Technical Verification services should same be requested by Depositor or Beneficiary; or

Prior to shipping original Deposit materials to either party hereto as provided for according to the terms herein; or

Provide redundant media vault storage at the request of Depositor.
Term - The Initial Term of this Agreement shall be for one year from the effective date and shall automatically renew for subsequent one year Terms unless terminated as provided for herein.  

Depositors Warrants

Depositor hereby warrants that it lawfully possesses all Deposit Material provided to PRAXIS under this Agreement and that any current or future liens or encumbrances will not prohibit, limit, or alter the rights and obligations of PRAXIS under this Agreement. Depositor warrants that with respect to the Deposit Materials, PRAXIS' proper administration of this Agreement will not violate the rights of any third parties. 

Depositor hereby warrants it has the sole responsibility for submitting the Deposit Materials and subsequent updates thereto.

Depositor warrants that all Deposit Materials submitted are complete, accurate, functional and that all relevant passwords or other access methods are provided with the Deposit Materials or separately.

Depositor warrants that should Beneficiary elect to initiate a technical verification (“Technical Verification”) service provided by PRAXIS, to verify the completeness, accuracy and functionality of the Deposit Materials, depositor shall cooperate with PRAXIS to complete requisite questionnaires, assist PRAXIS engineers in troubleshooting and generally assist with said Technical Verification. 

Depositor hereby grants a worldwide, paid up non-exclusive license to Beneficiary to use the Deposit Materials only to support the Software as provided for in the License Agreement.
Beneficiaries - Depositor may enroll Beneficiaries to this Agreement according to the two following service options:

Standard Beneficiary - Standard Beneficiaries may be added or removed at any time at the sole discretion of the Depositor and as necessary to meet Depositor’s escrow obligations under any given License Agreement. Depositor shall submit a completed Exhibit C, Standard Beneficiary Enrollment Form, for each Standard Beneficiary enrolled under this Agreement. Standard Beneficiaries are not parties to this agreement nor can Standard Beneficiaries require modified escrow terms or conditions; or

Signature Beneficiary - A Signature Beneficiary becomes a party to this agreement once a fully executed Rider C is received by Praxis.  Depositor and Signature Beneficiaries may agree to a modest number (i.e. 2-3) of modified or amended escrow terms on Rider C.  Upon execution Signature Beneficiaries become a Party to this Agreement and cannot be removed without their written consent.

Initial Deposit Materials - Depositor agrees to submit the initial Deposit Materials to PRAXIS within 30 days of the effective date of this Agreement.  Depositor agrees to submit a completed and accurate description and inventory of the Deposit Materials on the Exhibit B form which is included herein with the initial deposit.  Unless engaged in evaluation or testing services as provided for in this agreement, PRAXIS shall have no responsibility for the completeness, accuracy or functionality of the Deposit Materials or Updates thereto.  

Deposit Material Updates - Depositor may, from time to time, update, improve or modify the Deposit Materials used by the Beneficiary as required by the License Agreement. Within thirty (30) days of any material updates, improvements or modifications to the Software, Depositor agrees to deposit or cause to be deposited with PRAXIS, one copy of such modified Deposit Materials which shall be deemed part of the Materials deposited in escrow under this Agreement.  Depositor agrees to submit a completed and accurate description and inventory of the Deposit Materials on the Exhibit B form which is included herein with each deposit.  Unless engaged in evaluation or testing services as provided for in this agreement, PRAXIS shall have no responsibility for the completeness, accuracy or functionality of the Deposit Materials or updates thereto. 

Visual Inspection - PRAXIS will conduct a visual inspection of all Deposit Materials and subsequent Updates thereto and compare same to the associated Exhibit B. Should PRAXIS determine that a discrepancy between the Exhibit B and actual Deposit Materials received, PRAXIS shall notify both Depositor and Beneficiary in writing of said discrepancy.

Deposit Materials - Evaluation and Technical Verification

Deposit Material Evaluation (”DME”) - Depositor or Beneficiary may add DME services to this account at any time and PRAXIS shall then be obligated to perform DME on Deposit Materials and updates according to the service description of PRAXIS’ then current fee schedule. 

Technical Verification (“Technical Verification”) - Depositor or Beneficiary may engage PRAXIS to perform a Technical Verification on the Deposit Materials as same are described on PRAXIS’ then current fee schedule.  Depositor and Beneficiary consent to PRAXIS’ use of subcontractors as needed to deliver Evaluation and Technical Verification services provided that said contractors are bound by the same confidentiality obligations as defined in this agreement. 

Depositor grants to PRAXIS a non-perpetual right and license to use the Deposit Materials for only the purposes described in this section.
Release and Delivery of Materials by PRAXIS

The occurrence of any of the following events (“Release Events”) shall provide to the Beneficiary the right to request (“Request for Release”) PRAXIS to release and deliver the Deposit Materials held in escrow to the Beneficiary:
1. Depositor or any permitted successor or assign makes a general assignment for the benefit of creditors, or admits in writing that it is unable to pay its debts as they mature; or
1. a trustee or receiver of any substantial part of Depositor’s (or a permitted successor’s or assign’s) assets is appointed by any court; or
1. Depositor or any permitted successor or assign ceases to function as a going concern, or
1. Depositor or any permitted successor or assign becomes subject to a voluntary or involuntary bankruptcy filing, or
1. Depositor or any permitted successor or assign files a petition in bankruptcy or such a petition is filed against it and is acquiesced in or is not dismissedwithin 28 days or results in an adjudication of bankruptcy; or
1. If Depositor or any permitted successor or assign otherwise ceases to provide any Software updates as provided for in the Subscription Agreement; or
1. Depositor or any permitted successor or assign commits a material breach or default of its obligations under the Subscription Agreement or under this Agreement and fails to cure such breach or default within the applicable cure period specified in the Subscription Agreement.
B.     Beneficiary must provide a Request for Release of the Deposit Materials in writing to PRAXIS with a copy to Depositor and include written statement by an Authorized Person that:
Identifies the Subscription Agreement and this Agreement.
Specifies the nature of the Default.
Asserts that Beneficiary shall only use the Deposit Materials to support the Software as provided for in the Subscription Agreement: and
Asserts that Beneficiary shall at all times maintain the confidentiality of the Deposit Materials and shall not distribute, duplicate or otherwise share the Deposit Materials.
Provides specific instructions for the delivery of the Deposit Materials including delivery method, name, address and complete contact information for the recipient.
C.      Notice of Release Event
1. Should Beneficiary submit a Request for Release to PRAXIS according to the terms herein, PRAXIS shall give thirty (30) days written notice to Depositor by Certified or registered mail, return receipt requested, with a copy to beneficiary, specifying the Release Event in question. If Depositor wishes to refute the occurrence of the Release Event, it shall give written notice of its objection to PRAXIS and Beneficiary prior to the expiry of the thirty (30) day period and this Agreement will remain in full force and effect. If Depositor does not give written notice of its objection to PRAXIS and Beneficiary prior to the expiry of the thirty (30) day period, PRAXIS shall release and deliver the Materials held in escrow to Beneficiary.
1. Should Depositor provide written objection to Beneficiary’s request for release of the Deposit Materials within the 30 day notice period, PRAXIS shall notify both Parties that a dispute has occurred and will continue to store Deposit Materials without release pending (i) instructions from Depositor to release the Deposit Materials to Beneficiary; or (ii) dispute resolution pursuant to the Dispute Resolution Process provisions of this Agreement; or (iii) withdrawal of Contrary Instructions from Depositor’s Authorized Person or legal representative; or (iv) receipt of an order from a court of competent jurisdiction.
D.    Notwithstanding delivery of the Deposit Materials to Beneficiary in accordance with the terms hereof, Depositor and its licensors shall remain the owners of the Deposit Materials. 
Dispute Resolution Process - The Parties agree that any controversy or claim arising out of or relating to this Agreement, or the breach thereof, shall be settled by arbitration administered by the American Arbitration Association in Atlanta, Georgia, in accordance with its Commercial Arbitration Rules, and judgment on the award rendered by the arbitrator(s) may be entered in any court having jurisdiction thereof.  The arbitrator shall award the prevailing party its attorney’s fees and costs associated with arbitration.

Termination - In the event any Party hereto notifies PRAXIS in writing to terminate this Agreement, PRAXIS shall give sixty (60) days written notice to the other Party. If either Party wishes to object to the termination, it shall give written notice of its objection to PRAXIS and the other Party prior to the expiry of the sixty (60) day period and this Agreement will remain in full force and effect. If the other Party does not give written notice of its objection to PRAXIS and the other Party prior to the expiry of the sixty (60) day period, this Agreement shall be deemed terminated and PRAXIS shall release and deliver the Materials held in escrow to Depositor provided that all fees due to PRAXIS have been paid in full. 

Indemnifications and Limitation of Liability

PRAXIS shall not be obligated or required to examine or inspect the Deposit Materials, or any of the Updates thereto deposited with PRAXIS hereunder unless specifically hired to perform Deposit Material Evaluation (DME) or a Technical Verification as for provided in this Agreement and payment of all fees. In addition, PRAXIS shall not be required to determine the accuracy or completeness of any materials furnished by Depositor hereunder, nor shall PRAXIS be responsible for any materials not actually deposited with it, whether or not such materials were required to be deposited under the terms of this Escrow Agreement, any license agreement between Depositor and Beneficiary, or any other agreement. PRAXIS’s obligation for safekeeping shall be limited to providing the same degree of care for the Deposit materials as it maintains for its valuable documents and those of its customers lodged in the same location with appropriate atmospheric or other safeguards. However, the parties agree and acknowledge that PRAXIS shall not be responsible for any loss or damage to any of the Source Code due to changes in such atmospheric conditions (including, but not limited to, failure of the air conditioning system), unless such changes are proximately caused by the gross negligence or malfeasance of PRAXIS.

In no event shall PRAXIS be liable for any act or failure to act under the provisions of this Escrow Agreement except where its acts are the result of its gross negligence or malfeasance. PRAXIS shall have no duties except those which are expressly set forth herein.

The parties to this Agreement hereby jointly and severally indemnify PRAXIS against any loss, liability, or damage (other than any caused by the gross negligence or malfeasance of PRAXIS), including reasonable costs of litigation and counsel fees, arising from and in connection with the performance of its duties under this Escrow Agreement.

Depositor and Beneficiary shall defend, indemnify, release and hold harmless PRAXIS from and against any loss, damage, injury, liability, demands and claims, and pay any settlements and judgments against PRAXIS, arising out of alleged or actual infringement (whether or not the alleged infringement is joint or indirect) of patent rights, trademark, copyrights or alleged misuse of trade secret information, by the whole or any portion of the Deposit Materials.

Except for the infringement indemnification obligations herein, liability resulting in death or bodily harm or adjudged gross negligence or willful misconduct all other liability related to this Agreement whether arising in contract, tort or otherwise, of any party hereto shall be limited to the fees exchanged under this Agreement. 

Consequential Damages Waiver - In no event shall any Party to this Agreement be liable for any incidental, special, punitive or consequential damages, lost profits, any costs or expenses or any other indirect damages, whether arising in contract or in tort or otherwise, even if the possibility thereof may be known in advance by any of the Parties hereto.

PRAXIS provides electronic escrow deposit submission via FTP. Depositor and Beneficiary recognize that PRAXIS cannot guarantee such submissions will be error free and that any data recorded or transmitted as electronic media are subject to undetectable alteration, either intentional or unintentional, due to, among other causes, transmission, conversion, media degradation, software error, or human alteration.

Authorized Person and Notices - Depositor and Beneficiary must each authorize and designate one person whose actions will legally bind such Party (“Authorized Person” who shall be identified in the Authorized Person(s) section of this Agreement) and who may manage PRAXIS escrow account through PRAXIS website or written instruction. 

Depositor and Beneficiary warrant that they shall maintain the accuracy of the name and contact information of their respective designated Authorized Person during the Term of this Agreement by providing PRAXIS with a written request to update its records for the Party’s respective Authorized Person which includes the updated information and applicable deposit account number(s).

Right to Rely on Instructions. With respect to release of Deposit Material or the destruction of Deposit Material, PRAXIS shall rely on instructions from a Party’s Authorized Person. In all other cases, PRAXIS may act in reliance upon any instruction, instrument, or signature reasonably believed by PRAXIS to be genuine and from an Authorized Person, officer, or other employee of a Party. PRAXIS may assume that such representative of a Party to this Agreement who gives any written notice, request, or instruction has the authority to do so. PRAXIS will not be required verify the validity, or evaluate the merit of, any statement or representation contained in any notice or document reasonably believed to be from such representative.

Any notice related to a request for release or termination required or permitted to be given hereunder shall be in writing and shall be deemed given (i) when delivered personally to the Authorized Person of the party being notified; or (ii) on the third business day after being sent by registered or certified mail, postage prepaid or facsimile. Business correspondence related to this agreement including but not  limited to, deposit confirmation, beneficiary enrollment, invoices, etc. shall be delivered via email unless First Class Mail is requested.
Escrow Fees - In consideration for the services to be performed hereunder, Depositor and / or Beneficiary, as directed by the Parties shall pay PRAXIS fee as detailed on Exhibit A hereto.  In the event of non-payment of escrow fees, PRAXIS will give Depositor and Beneficiary sixty (60) days’ notice of default. In the event that the sixty (60) day notice period elapses without PRAXIS having received payment, PRAXIS shall have the right, without further notice being required and without any liability to any party whatsoever, to terminate this Agreement and destroy the Deposit Materials.  

Force Majeure - No party hereto shall be responsible for any losses or damages to any other party occasioned by delays in the performance or non-performance of any of its obligations when caused by Acts of God, strike, acts of war, inability of supplies or material or labor or any other cause beyond the reasonable control of the non-performing party. 

Severability - In the event any portion of this Agreement is deemed to be invalid or unenforceable, such portion shall be deemed severed and the parties agree that the remaining portions of this Agreement shall remain in full force and effect. 

Assignment - This Agreement shall endure to the benefit of and bind the parties hereto and their respective legal representatives, successors and assigns. 

Governing Law - This Agreement shall be governed by and construed in accordance with the laws of the State of Georgia. 

Entire Agreement - This Agreement, including the recitals, sets forth the entire agreement between the parties with respect to the subject matter hereof and shall be amended only by a writing signed by the parties. 

Counterparts - This Agreement may be executed in counterparts in the same form and such parts so executed shall together form one original document and be read and construed as if one copy of the Agreement had been executed. 

Survival of terms - 1 (Appointment, Representations and Warrants of PRAXIS), 2 (Term), 3 (Depositor Warrants), 10 (Dispute Resolution Process), 12 (Indemnifications and Limitation of Liability) and 20 (Survival) shall survive termination of this agreement or any Exhibits hereto. 

IN WITNESS WHEREOF the parties hereto have executed this Agreement effective this _____ day of ____________, 20___. 

	
	
	

	Depositor Company Name
	
	PRAXIS

	
	
	

	Authorized Signature
	
	Authorized Signature

	
	
	

	Name
	
	Name

	
	
	

	Title
	
	Title

	
	
	





Exhibit B - Deposit Materials Submission Form
Please complete & sign this Exhibit B form and submit with each physical or digital escrow deposit and subsequent update to support@praxisescrow.com. 
For connected archives (i.e. GitHub), please submit this Exhibit B upon the initial connection and again when additions / changes are made to synching repositories. For the latter, it is only necessary to document the changes that have been made.
Digital submission of escrow deposits can be accomplished through our secure FTP system.  Contact support@praxisescrow.com for credentials and instructions. 
Physical escrow deposits should be mailed or shipped to:
PRAXIS Technology Escrow, LLC
C/O Client Support
295 West Crossville Rd. Suite 640
Roswell, GA 30075

	Escrow Account Number: 
	

	Date:
	

	Company Name: 
	

	Technical Contact:
	

	Address: 
	

	Telephone No: 
	

	Email Address:
	



	Product Name: 
	

	Initial Deposit or Update:
	

	Media Type:
(physical, digital, connected archive*)
	

	Number of files or physical deposit materials:
	

	Name of Software Version/Release:*If connected archive, please indicate source (i.e. GitHub). Quarterly summaries of archival connections will be provided. 



	

	Hardcopy Documents (include description):
	

	Softcopy Documents (include description):
	

	Hardware used to create Deposit Materials?
	

	Operating System used?
	

	Backup Command/Software used?
	

	Software Compression used?
	

	Encryption/Password Protection used?
	

	In what Development Language is the source code written?
	

	Approximate size of the data on the media in megabytes?
	

	Provide details of any third party software required to access/compile the Deposit Materials.
	

	Provide details of any additional build information.
	

	Special Circumstances/Conditions:
	


Depositor Signature: 							Date: 
[bookmark: _GoBack]Exhibit C 
Standard Beneficiary Enrollment Form

	
	
	

	Beneficiary Company Name 
	
	Main Contact 

	
	
	

	Address Line 1
	
	Telephone

	
	
	

	Address Line 2
	
	Fax

	
	
	

	City, State, Zip 
	
	E-mail

	
	
	

	Country
	
	Product(s) Entitlement



	
	
	

	Beneficiary Company Name 
	
	Main Contact 

	
	
	

	Address Line 1
	
	Telephone

	
	
	

	Address Line 2
	
	Fax

	
	
	

	City, State, Zip 
	
	E-mail

	
	
	

	Country
	
	Product(s) Entitlement



	
	
	

	Beneficiary Company Name 
	
	Main Contact 

	
	
	

	Address Line 1
	
	Telephone

	
	
	

	Address Line 2
	
	Fax

	
	
	

	City, State, Zip 
	
	E-mail

	
	
	

	Country
	
	Product(s) Entitlement




(duplicate as needed)





Rider C 
Signature Beneficiary Enrollment Form 

Depositor has an established escrow agreement “Agreement” with PRAXIS (PRAXIS Account Number 			) dated 			 and wishes to enroll Beneficiary as a Signature Beneficiary thereto.  Upon execution of this form by all Parties, the terms of this Rider C, including any amendments below and the Agreement shall supersede any and all previous agreement among the Parties.  

The Parties agree to amend the Agreement as follows:
Modification(1)
Modification(2)
Modification(3)

	Praxis Technology Escrow
	
	(800) 213 9802 or (770) 450 1202

	Escrow Agent (“Praxis”)
	
	Telephone

	295 West Crossville Road
	
	

	Address
	
	Fax

	Roswell, GA 30075
	

	City, State, Zip
	                       Date



	
	
	

	Depositor Company Name (“Depositor”)
	
	Mail Contact (“Authorized Person”)

	
	
	

	Address Line 1
	
	Telephone

	
	
	

	Address Line 2
	
	Fax

	
	
	

	City, State, Zip 
	
	E-mail

	
	
	

	Country
	
	Date



	
	
	

	Signature Beneficiary Company Name (“Beneficiary”)
	
	Main Contact (“Authorized Person”)

	
	
	

	Address Line 1
	
	Telephone

	
	
	

	Address Line 2
	
	Fax

	
	
	

	City, State, Zip 
	
	E-Mail

	
	
	

	Country
	
	Date
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